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It is the commerce itself which must be burdened by state 
exactions in order to constitute interference with the exclusive 
Federal authority over it. A resort to the receipts of property or 
capital employed in part at least in inter-state commerce when 
such receipts or capital are not taxed as such, but are taken as 
the mere measure of a tax of lawful authority within the state, 
has been sustained. 6 

Finally, the Pullman Co. v. Kansas and the Western Union 
Telegraph Co. v. Kansas cases hold that the court, looking at the 
substance of a statute regardless of its form, will determine 
whether or not the tax operates directly on inter-state commerce. 
The statutes, in each of these cases, requiring all foreign corpora- 
tions to pay a percentage of their entire capital stock, were found 
to be a direct burden upon that portion of the corporate capital 
engaged in inter-state commerce and hence void. Those cases 
differ from the present, however, in that both of them were cor- 
porations directly and necessarily engaged in inter-state com- 
merce. The impairment of their local business would impair 
their inter-state business. Also the maximum fee required by 
the Massachusetts laws is $2,000; this shows conclusively that 
it is not a property tax, but, only, an excise so limited that it 
cannot reach beyound a reasonable license fee. 

In view of these former decisions it would seem that the 
Supreme Court of the United States from the standpoint of ex- 
pediency, reason and authority, has done well not to extend the 
construction of the inter-state commerce clause to the limit urged 
by the Baltic Mining Co. 



CONSTITUTIONALITY OF STATUTE AFFECTING RIGHT OF TRIAL BY 

JURY. 

Is a statute authorizing the Appellate Court, in cases where, as 
matter of law, a verdict should have been directed for one party, 
but where, failing such direction, the jury has returned a general 
verdict for the other, to enter up final judgment for the appel- 
lant, unconstitutional, as an abridgment of the right to trial by 
jury? 

6 Flint v. Stone, Tracy Co., 220 U. S., 107; Providence Institution v. 
Massachusetts, 6 Wall., 611; Maine v. Grand Trunk Railway Co., 142 
U. S., 217. 
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In the recent case of Bothwell v. Boston Elevated Ry. Co., the 
Supreme Court of Massachusetts, speaking through Chief Jus- 
tice Rugg, answered this question in the negative. 1 An adminis- 
trator was suing for damages for the death of his intestate, under 
a statute authorizing such recovery from a street railway com- 
pany, whose servants in the conduct of its business negligently 
cause the death of a person not a passenger or an employee, "in 
the exercise of due care." 2 The uncontradicted evidence showed 
that plaintiff's intestate ran in front of defendant's car because 
he was frightened by a Chinaman whom he had teased and an- 
gered. The trial judge refused to direct a verdict as requested by 
the defendant, and the jury returned a general verdict for the 
plaintiff. On appeal, the Supreme Court held that the refusal to 
direct a verdict was error. But instead of sending the case back 
for a new trial, they directed final judgment to be entered at once 
for the defendant, by authority of the following statute: 

"When, in the trial of a civil action, the presiding justice is re- 
quested to rule that upon all the evidence the plaintiff cannot re- 
cover, and such request is refused, and exception by the defend- 
ant to such refusal is duly taken, and a finding or verdict returned 
for the plaintiff, then if the defendant's said exception is sus- 
tained in the Supreme Judicial Court, and exceptions if any 
taken in said trial by the plaintiff are all overruled, the Supreme 
Judicial court may, by rescript, direct the entry in the trial court 
of judgment for the defendant, and thereupon judgment. shall be 
so entered." 3 

Had it not been for the recent decision of the Supreme Court 
of the United States in the case of Slocum v. Neiv York Life Ins. 
Co., the point would not have called for further discussion. 4 A 
statement of that case therefore becomes necessary. The plain- 
tiff was the executrix of her husband, whose life was insured for 
$20,000 by the defendant company. The policy was styled "non- 
forfeitable," and provided for a month of grace in the payment 
of premiums, and even after that, if the value of the paid-up pol- 
icy to date was not entirely offset by loans to the insured from the 
company, such surplus would be used, in the absence of notice by 
the insured, as a further payment of an equivalent amount in pre- 

1 102 N. E. Rep., 665. 
2 St. 1907, c. 392. 
s St. 1909, c. 236, sec. 1. 
4 228 U. S., 364. 
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miums on the original policy. The rules of the company, known 
to the plaintiff and the insured, also permitted its agent to adjust 
the payment of premiums, by accepting part of the amount due 
in cash, and part in an interest-bearing note of the insured. A 
premium fell due on Nov. 27, and was not paid. On Dec. 27, the 
last day of grace, the plaintiff applied for an adjustment, and 
made the necessary cash payment, but the note was never signed 
by her husband, who died four days later. Moreover, the paid- 
up value of the policy had been entirely offset by loans to the in- 
sured from the company. 

At this point it should be noted that the foregoing statement 
of facts, taken from the opinion of the majority of the Supreme 
Court, was not based on a special verdict, but was expressly held 
by that majority to contain all the facts, inferences, and conclu- 
sions, which a reasonable jury could possibly, as matter of law, 
have drawn from the evidence. 

Yet the trial court, when this evidence was all in, refused to 
direct a verdict for the defendant, and the jury returned a gen- 
eral verdict for the plaintiff. On error to the Circuit Court of 
Appeals, that tribunal found, as matter of law, that the verdict 
ought to have been directed for the defendant. Acting, in ac- 
cordance with the Conformity Act, under a Pennsylvania statute 
essentially similar to the Massachusetts statute quoted above, it 
then entered up final judgment for the defendant. 5 On appeal, 
all the justices of the Supreme Court were agreed that the trial 
court should have directed a verdict for the defendant, on the 
ground that all the facts legally inferable from the evidence 
showed as matter of law that the plaintiff had no cause of action. 
But five of the justices held that the act of the Circuit Court of 
Appeals, in entering final judgment for the defendant in con- 
formity with the Pennsylvania statute, was error, because that 
statute contravened the Constitution of the United States, 
which provides that : 

"No fact tried by a jury shall be otherwise re-examined, in any 
court of the United States, than according to the rules of the 
common law." 6 The minority, speaking through Hughes, J., de- 
nied that this statute violated the Constitution. 

Now it was admitted on both sides that this clause, quoted 
above, and indeed the entire amendment dealing with the preser- 

5 Penn. Laws, 1905, p. 286, c. 198. 

6 U. S. Constitution, Seventh Amendment. 
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vation of trial by jury, related only to the Federal courts. But 
there is a clause in the constitution of Massachusetts, looking to 
the presevation of the right of jury trial, which is sufficiently 
similar to this Seventh Amendment to render the decision of the 
majority in the Slocum case, if not binding, yet extremely per- 
suasive upon the Supreme Court of Massachusetts in the prin- 
cipal case. 7 It is therefore fair to say that Chief Justice Rugg, 
in deciding as he did, followed the opinion of the minority in the 
Slocum case, and in fact he admits as much. Keeping in mind 
then the essential similarity between the Massachusetts and Penn- 
sylvania statutes, and the fact that the law of Massachusetts 
and of the United States are in accord on the subject of demur- 
rers to evidence and the later motion for directed verdict, as is 
shown in the, cases cited in the note, it will be seen that a full dis- 
cussion of the arguments pro and con in the Slocum case, and a 
conclusion thereon, should also conclude the principal case. 8 

The argument of the majority in the Slocum case, briefly 
stated, is that when the Circuit Court of Appeals entered up final 
judgment for the defendant, after setting aside the verdict, it 
was re-examining a fact tried by a jury otherwise than according 
to the rules of the common law. They admit that in certain 
cases even at common law the jury was dispensed with, and then 
they proceed to distinguish those cases. As to motions for judg- 
ment non obstante veredicto, and in arrest of judgment, they 
point out that these were based on the total effect of the plead- 
ings, and had nothing to do with evidence, or with disputed ques- 
tions of fact. As regards motions for nonsuit, these always re- 
quired the plaintiff's consent, and even when granted did not 
make the cause res adjudicata. And in the old demurrer to evi- 
dence the demurrant had to admit all the evidence of his opponent, 
and reasonable inferences therefrom, to be true, and then a final 
judgment was reached for one or the other. This, say the major- 
ity, is obviously distinguishable from the modern motion for a 
directed verdict. 

The dissenting justices reply that while the effect of the old 
demurrer to evidence and that of the motion for a directed ver- 

■> Bill of Rights, Art. IS. 

8 On demurrers to evidence, compare Copeland v. N. Eng. Ins. Co., 
22 Pick., 135, with Fowle v. Alexandria, 11 Wheat., 320. On motion for 
directed verdict, compare Davis v. Maxwell, 53 Mass., 286, with the state- 
ment of the majority in the Slocum Case, 228 U. S., 369. 
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diet are quite different, yet both raise a pure question of law. In 
both, the judge must consider all the evidence of the opposite 
side, with all reasonable inferences therefrom, as admitted, and 
determine both its legal effect, and its sufficiency in law to sup- 
port the issue. Final judgment was entered on the demurrer to 
evidence, and might be reversed on appeal without a new trial. 
Without discussing nonsuits or motion non obstante at all, here is 
a parallel at common law to the present action of the court below. 
In short, no disputed fact has been re-examined, for there was 
never anything here within the province of a jury to try. The 
minority opinion strikes at the very root of the matter, and its 
logic is unanswerable, when it says : 

,'Tf this court found that on the trial there was any question of 
fact for the jury to decide, it could not sustain, as it does sus- 
tain, the Circuit Court of Appeals in reversing the judgment for 
the plaintiff." 

These arguments would seem to give ample support to the 
opinion of Chief Justice Rugg. But it has been suggested that 
there is a difference between a pure question of law, such as the 
legal effect of evidence, and a question for the judge which may 
be as to whether or not the evidence is sufficient to go to the 
jury. 9 As an example of the first is cited the case of Oscanyon v. 
Winchester Arms Co., where the Turkish Consul, having by 
agreement with defendant company procured his government to 
buy arms of them, sued for his commission. 10 There the evi- 
dence showed a contract which was void as against public policy, 
and is said to raise a pure question of law, on which judgment, if 
reversed on appeal, might properly be entered up the other way 
without a ne wtrial. But the Slocum case, it is said, is an ex- 
ample of the second, for here the question was as to the suffi- 
ciency of the evidence, as certain facts were disputed. And it is 
claimed that such a question, while it is for the judge, is not such 
a pure question of law that the Appellate Court has any right to 
set aside a verdict upon it, and enter up a final judgment for 
the appellant. 

This suggestion, it will be observed, does not affect the prin- 
cipal case, for there the question was as to the legal effect of the 
uncontradicted evidence. Nor does it seem to overthrow the 
minority argument in the Slocum case, for the following reasons : 

9 Illinois Law Review, p. 387. 

10 103 U. S., 261. 
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Is there any inherent difference between the two questions, 
what is public policy, and, what is sufficient evidence to go to the 
jury? One seems just as much a fact as the other, and both, to 
be sure, require the exercise of sound reasoning power, backed 
by long experience, for their proper solution. That is why they 
have both been left to the judge. We arrive, then, at this para- 
dox, that the only essential difference between law and other 
facts is that human experience has shown it to be necessary that 
the former should be dealt with by a man of special training— the 
judge. This is well brought out in Professor Thayer's Prelimi- 
nary Treatise on Evidence, where, after stating that, philosophi- 
cally speaking, all law is fact, he concludes his discussion of 
Law and Fact in Jury Trials as follows: 

"It seems plain that the doctrine of our common law system 
which allots to the jury the decision of disputed questions of ul- 
timate fact, is to be taken with the gravest qualifications. Much 
fact which is part of the issue is for the judge; much which is 
for the jury is likely to be absorbed by the judge, 'whenever a 
rule about it can be laid down'; as regards all of it, the jury's 
action may be excluded or encroached upon by the co-operation 
of the judge with one or both of the parties; and, as regards all, 
the jury is subject to the supervision of the judge, in order to 
keep it within the limits of law and reason." 

The conclusion seems inevitable, that when a jury has ren- 
dered a verdict upon a question which human experience, crys- 
talized in the common law, has marked out as a question for the 
judge, it has so far exceeded its province, that an arbitrary re- 
versal of its verdict by an Appellate Court cannot by any stretch 
of the imagination be regarded as an infringement of that 
province. 

FORFEITURE FOR BREACH OF CONDITION IN INSURANCE POLICY. 

In the recent case of Dolliver v. Granite State Insurance Co., 
89 Atl. 8, Me., it was held: that where the standard policy of in- 
surance in question provided that the policy should be void if the 
premises should become vacant and so remain for more than 
thirty days, without the previous consent of the insurer in writ- 
ing, and a breach of this provision took place, followed by a sub- 
sequent occupancy, the insured could not recover for a loss oc- 
curring after the subsequent occupancy. The court construed 



